Engineering Jenkins ordered the abatement.  The subcontractor abated
(Tr. 39).

Project Manager Dykers and General Maintenance foreman Jacobson
testified for Minerals.  The evidence reflects the following facts:

In April 1980 Minerals was the wholly owned subsidiary of Union
Oil Company (Tr. 18 , 19).  This combination owned the property and had
a controlling interest in the ore {Tr. 19-20),

At the time the citation was issued construction was underway at
the site.  it included a plant, a shop, a mill and related facilities
(Tr. 19-20).  The mill was being erected by Kaiser Engineering, a
wholly independent contractor (Tr. 20).

Joe Jenkins was assigned by Union Oil Company to insure that
Kaiser met the design criteria and material specifications of their
contract (Tr. 20 , 21).

At the time of the inspection the contractor (Kaiser) had
essentially completed the maintenance shop and the administration
building.  A fence separated construction activities from the mining
activities (Tr, 21).

Dykers, Minerals' project manager, had no control over
construction at the site (Tr, 22).  Nor did Minerals have any control
over Hensel phelps, except through Union's corporate management (Tr,
22).  In fact, Minerals protocol and procedure prohibited Dykers from
dealing directly with Kaiser Engineering or Hensel phelps (Tr. 22).

Minerals seven safety representatives had nothing to do with the
construction at the job site (Tr. 23).  Minerals had no operating
authority, could not issue orders, and could not discuss any item of
business with construction personnel (Tr. 23, 24).  If Minerals'
safety department found a significant item they would bring it to
Dykers,  He would pass it through corporate channels (Tr. 24).  The
purpose of the independent atmosphere was to insure there would be no
division of authority or cross purposes (Tr. 24) .

Several written Union memoranda issued before and after the
inspection confirm Dykers1 testimony concerning the separation of the
construction activity from the mining activities (Exhibit MEC 1, 2, 3,
4).

Discussion

Minerals' post trial brief relies on Phillips Uranium  Corpo-
ration, 4 FMSHRC 549 (1982).  Minerals contends that the secretary's
issuance of the citation was solely for the Secretary's administrative
convenience, a procedure condemned by the Commission in Phillips.
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e  Johnson's   evidence   that
